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TO  THE  COURT  AND  TO  ALL  PARTIES  AND  THEIR  ATTORNEYS  OF  RECORD: 


Petitioners  JOSEPH  A.  YANNY,  an  individual  and  JOSEPH  A. 
YANNY,  a  Professional  Law  Corporation  ("Yanny") ,  as  interested 
parties,  hereby  submit  the  instant  Application  to  this  Court  for 
an  Order  continuing  the  hearing  date  on  plaintiff's  Order  to  Show 
Cause  Re  Preliminary  Injunction  ("OPI") ,  or  in  the  alternative, 
for  an  Order  shortening  time  for  the  hearing  date  on  Yanny 's 
Motion  to  Intervene  ("MI")  and  for  the  due  date  of  Yanny's 
Opposition  to  plaintiff's  Order  to  Show  Cause  Re  Preliminary 

Injunction  ('•Opposition")  ,  or  in  the  further  alternative,  for  an 

<  - 

Order  allowing  appearance  and  filing  of  an  amicus  curiae  brief 
("brief")  in  opposition  to  plaintiff's  OPI. 

This  Application  is  made  on  the  grounds  that:  (1)  Yanny, 
as  an  interested  party,  may  intervene  in  this  action  ("Armstrong 
II");  (2)  Good  cause  exists  for  Yanny  to  intervene  in  Armstrong 
II;  (3)  This  court  may  shorten  time  for  the  hearing  on  Yanny 's  MI 
and  for  the  due  date  of  Yanny 's  Opposition;  (4)  Good  cause  exists 
to  shorten  time;  (5)  Good  cause  exists  to  continue  the  hearing 
date  on  the  OPI,  inter  alia .  plaintiff  has  delayed  at  least  eight 
months  before  filing  the  OPI;  and  (6)  Yanny,  as  an  amicus  curiae, 
may  appear  and  submit  a  brief  in  opposition  to  plaintiff's  OPI. 

Yanny  respectfully  submits  this  Application,  the 
Memorandum  of  Points  and  Authorities  attached  hereto,  the  attached 
Declarations  of  Graham  E.  Berry  and  Jayesh  Patel,  the  pleadings 
and  papers  on  file  with  this  Court  in  Church  of  Scientology  v. 
Armstrong.  232  Cal.  App.  3d  1060  (1991)  ("Armstrong  I'M.  Armstrong 
Hi  and  Religious  Technology  Center,  et  al.  v.  Joseph  A.  Yanny  et 
al . .  Los  Angeles  Superior  Court  Case  No.  BC  033035  ("Yannv  II") 
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over  which  Yanny  requests  this  Court  to  take  judicial  notice,  and 
on  such  further  evidence  or  arguments  as  this  Court  deems  proper 
at  the  time  of  hearing  in  support  of  this  request  for  ex  parte 
relief. 

DATED:  March  2,  1992 


LEWIS,  D ' AMATO ,  BRISBOIS  &  BISGAARD 
DAVID  B.  PARKER 
GRAHAM  E.  BERRY 


JAYESH  PA 


Graham  E.  Berry 
Attorneys  for  Petitioners  Jos< 
Yanny,  an  individual  and  Joseph  A. 
Yanny,  a  Professional  Law 
Corporation. 
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MEMORANDUM  OF  POINTS  AND  AUTHORITIES 


I.  INTRODUCTION 

In  or  about  1986,  Gerald  Armstrong  ("Armstrong”)  entered 
into  a  Settlement  Agreement  ("Agreement")  with  the  Church  of 
Scientology  and  its  related  entities  ("Scientology") ,  as  a  result 
of  a  lawsuit  filed  by  Scientology  against  Armstrong  in  1984.  */ 

The  Agreement  was  subsequently  sealed* 2/  although  it  is  believed 
that  portions  of  the  Agreement  restrict  Armstrong  from  engaging  in 
any  conduct  objected  to  by  Scientology. 

On  July  18,  1991,  Scientology  sued  Petitioner  Joseph  A. 
Yanny  ("Yanny")  in  Religious  Technology  Center,  et  al.  v.  Joseph 

A- _ Yanny,  et  al..  Los  Angeles  Superior  Court  Case  No.  BC  033919 

("Yanny  II")  on  two  causes  of  action.  Scientology's  second  cause 
of  action  relates  to  the  alleged  breach  of  fiduciary  duty 
involving  Armstrong,  and  arising  out  of  the  July  15,  1991 
encounter  at  the  clerk's  office  of  the  United  States  District 
Court  between  Kendrick  L.  Moxon  ("Moxon") ,  Armstrong  and  Yanny. 

See  Declaration  of  Graham  E.  Berry  ("Berry  Decl."),  Exhibit  C. 
Specifically,  it  is  premised  upon  the  proposition  that  Yanny 


7  "There  is  no  other  animal  on  the  face  of  the  earth  like 
a  Scientology  trial  ..."  Scientology  Addendum  to  "Hatting  the 
Witness",  January  27,  1982,  p.8.  Berry  Decl.,  Ex.  A.  See  also  L. 
Ron  Hubbard  Technique  88  "On  Control  and  Lying".  Berry  Decl.,  Ex. 
B  • 

2/  Nonetheless,  due  to  subsequent  legal  proceedings,  the 
Agreement  has  been  part  of  the  public  record  during  certain  "windows 
of  opportunity",  was  part  of  an  open  appellate  file  for  over  ten 
months,  and  was  filed  in  open  proceedings  in  this  action.  On 
December  5,  1991,  the  Second  Appellate  District,  Division  3,  denied 
Scientology's  motion  to  seal  the  Armstrong  appellate  record. 
Furthermore,  Senator  Lockyer's  bill  before  the  California 
legislature  would  make  the  sealing  of  certain  settlement  agreements 
unlawful. 
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assisted  Armstrong  in  litigation  against  Scientology  in  violation 
of  the  Agreement. 


Plaintiffs  unsuccessfully  attempted  to  prevent  the  use 
of  Armstrong's  deposition  and  trial  testimony  in  Yannv  II  on 
January  30,  1992.  Plaintiffs  immediately  filed  Armstrong  II 
seeking  to  enforce  the  Agreement  against  Armstrong  and  seeking 
sanctions  against  Armstrong  for  alleged  breach  of  the  Agreement. 
Having  lost  their  evidential  preclusionary  motion  in  Yannv  II.  the 
relief  sought  in  Armstrong  II  is,  at  least  partially,  an  end  run¬ 
around  Hon.  Raymond  Cardenas'  order  in  an  attempt  to  prevent  Yanny 
from  preparing  his  defense  and  affirmative  defenses,  and  from 
talking  to  witnesses  such  as  Armstrong,  as  Hon.  Raymond  Cardenas 
expressly  permitted. 

This  Ex  Parte  Application  seeks  an  order  continuing  the 
hearing  date  on  plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction  ("OPI")  herein,  or  in  the  alternative,  to  shorten  time 
for  the  hearing  date  of  Yanny's  Motion  to  Intervene  ("MI")  and  for 
the  due  date  of  Yanny's  Opposition  ("Opposition") ,  or  in  the 
further  alternative,  for  an  order  allowing  appearance  and  filing 
of  an  amicus  curiae  brief  in  opposition  to  plaintiff's  OPI.3/  The 
accompanying  [Proposed/Draft]  Complaint  In  Intervention  is  filed 
for  the  purpose  of  challenging  the  unconscionability  and 


3/  Not  only  does  the  equitable  defense  of  laches  bar 
plaintiffs  from  injunctive  relief,  but  so  do  other  equitable 
defenses  such  as  unclean  hands  and  illegality.  After  execution  of 
the  Agreement,  Scientology  has  subjected  Armstrong  (and  his 
attorneys,  such  as  Ford  Greene)  to  numerous  and  constant  acts  of 
intimidation,  harassment  and  surveillance.  Indeed,  Scientology  has 
produced  photos  and  videos  resulting  from  some  of  such  surveillance 
in  Yannv  II. 
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illegality  of  the  terms  of  the  Agreement4/  and  seeks  a  declaration 
that  the  Agreement  cannot  lawfully  restrict  Armstrong  from 
providing  vital  assistance,  advice  and  testimony  for  Yanny's 
defense  in  Yannv  II.  To  that  end,  Yanny  wishes  to  oppose 
plaintiff's  OPI  to  the  extent  that  it  seeks  to  restrict 
Armstrong's  freedom  to  assist  Yanny  and  testify  in  Yannv  II. 

On  February  28,  1992,  Laurie  J.  Bartilson,  counsel  of 
record  for  plaintiff  CSI  in  Armstrong  II.  and  Ford  Greene,  counsel 
of  record  for  defendant  Armstrong,  were  notified  by  Graham  E. 
Berry,  Esq.  and  Jayesh  Patel,  Esq.,  attorneys  for  Yanny,  of  the 
instant  Ex  Parte  Application  to  be  heard  on  March  2,  1992,  at  2:00 
p.m.  in  Department  5  of  the  Marin  County  Superior  Court.  See 
Berry  Decl.,  Pars.  4,  5,  6;  Declaration  of  Jayesh  Patel  ("Patel 
Decl . ") ,  Pars.  4,  5.  Revised  notice  was  given  on  March  2,  1992. 
See  Patel  Decl.,  Pars.  7  through  14.  See  also  Berry  Letter  of 
February  28,  1992  (Berry  Decl.,  Ex.  E) ,  Bartilson  Letter  of 
February  28,  1992  (Berry  Decl.,  Ex.  F) ,  Berry  Letter  of  March  1, 
1992  (Berry  Decl.,  Ex.  G) ,  and  Patel  letter  of  March  2,  1992 
(Patel  Decl.,  Ex.  M) . 

II.  STATEMENT  OF  FACTS 

In  Yannv  II.  plaintiffs  plead  two  claims  of  breach  of 
fiduciary  duty  and  seek  permanent  injunctions,  compensatory 
damages  of  more  than  $1,000,000,  punitive  damages  and  exemplary 


*/  The  Agreement  is  also  totally  lacking  in  mutuality,  was 
entered  into  on  the  basis  of  unilateral  mistake,  under  circumstances 
of  duress,  and  after  the  making  of  either  intentional  and/or 
negligent  misrepresentations.  Indeed,  Hon.  Bruce  R.  Geernaert 
suggested  as  much  in  Armstrong  I  on  December  23,  1991,  10:5-13:10, 
63:22-65:13.  Berry  Decl.,  Ex  D. 
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damages.  Complaint,  J  35,  36  and  prayer  for  relief.  See  Berry 
Decl.,  Ex.  H. 


Plaintiffs  base  their  second  cause  of  action  in  Yannv  II 
upon  the  slender  seed  of  wild  suspicion  based  on  the  appearance  of 
Armstrong5 * * * */  in  the  company  of  Yanny  at  the  clerk's  office  of  the 
United  States  District  Court  for  the  Central  District  of 
California.  Specifically,  Yanny  was  reviewing  the  J.  J.  Gaw  v. 

I . R. S .  court  file.  J.J.  Gaw  is  one  of  Scientology's 
” investigators"  who  has  conducted  clandestine  surveillance 
activities  of  Yanny  on  plaintiffs'  behalf.  According  to 
plaintiffs'  attorney  Moxon,  Yanny  told  him  that  he  represented 
Armstrong  "only  on  literary  matters.”  See  Berry  Decl.  Ex.  C. 

From  this  one  event,  plaintiffs  alleged  their  breach  of  fiduciary 
duty  claim  against  Yanny  regarding  Armstrong. 

Thus,  plaintiff's  second  cause  of  action  in  Yannv  II  is 
premised  upon  the  proposition  that  Yanny  had  assisted  Armstrong  in 
litigation  against  Scientology.  Scientology  moved  for  a  temporary 
restraining  order  which  was  initially  denied.  In  an  attempt  to 
present  to  the  Court  the  true  fact  that  Yanny  rendered  no  such 
assistance,  Armstrong  voluntarily  provided  a  declaration  which  was 
utilized  in  opposition  to  the  temporary  restraining  orders  sought 
by  Scientology.  Scientology  then  claimed  that  such  assistance 
given  by  Armstrong  to  Yanny  violated  the  Agreement  entered  into 
between  Armstrong  and  Scientology.  Pursuant  to  that  Agreement, 

5/  Armstrong  was  the  defendant  in  Church  of  Scientology  of 

California  v.  Armstrong  (LASC  Case  No.  C  420  153)  ( 11 Armstrong  I” ) 

which  has  been  settled.  However,  on  December  23,  1991,  Judge  Bruce 

R.  Geernaert  made  the  entire  Armstrong  I  case  file  available  to  this 

Court  for  this  case.  See  Berry  Decl.,  Exs.  D  and  E. 
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Armstrong  could  not  engage  or  assist  in  the  prosecution  and/or 
defense  of  other  actions  involving  Scientology  and  was  required  to 
avoid  service  of  process  (e.g.,  deposition  subpoena)  if  issued  by 
any  party  adverse  to  Scientology.  All  violations  of  this 
Agreement  expose  Armstrong  to  a  potential  penalty  of  $50,000  per 
violation.* * * 6/ 

Plaintiffs  then  attempted  to  restrict  the  use  of 
Armstrong's  testimony  in  Yannv  II.  However,  on  January  30,  1992, 
plaintiffs  lost  their  Motions  for  Terminating  Sanctions  and  For 
Issue  Evidentiary  and  Monetary  Sanctions  which  would  have 
precluded  Yanny  from  introducing  Armstrong's  testimony  at  the 
Yannv  II  trial. 

Having  lost  their  motions,  plaintiffs  then  immediately 
proceeded  to  file  the  present  action  in  Marin  County  Superior 
Court  ("Armstrong  II11)  on  the  very  same  afternoon  with  the  obvious 
intent  to  end  run  the  adverse  Yannv  II  decision  and  obtain  relief 
in  Marin  County  Superior  Court  that  Judge  Cardenas  had  already 
denied  them  in  Los  Angeles  County.  Specifically,  in  Armstrong  II. 
Scientology  is  seeking  to  enforce  the  Agreement  against  Armstrong 
and  is  seeking  sanctions  against  Armstrong  for  the  alleged  breach 
of  the  Agreement.  The  effect  of  such  relief,  in  part,  would  be  to 
prevent  Armstrong  from  doing  what  Hon.  Raymond  Cardenas  had 
expressly  permitted  both  him  and  Yanny  to  do  in  Yannv  II.7 * */ 

V  Obviously,  such  an  Agreement  is  void  and  unenforceable, 

inter  alia,  as  being  contrary  to  public  policy.  Even  the  penalty 

provision  is  unenforceable  because  it  is  clearly  a  fine  or  penalty 

and  not  a  liquidated  damages  provision. 

7/  The  timing  of  Armstrong  II  cannot  be  coincidental  when 

considered  against  the  time  span  of  the  various  Armstrong  II 

allegations.  Scientology's  delay  is  either  an  outrage  (laches)  or 
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III.  YANNY.  AS  AN  INTERESTED  PARTY.  MAY  INTERVENE. 

On  timely  application,  any  person  who  has  an  interest  in 
the  matter  in  litigation  or  in  the  success  of  either  of  the 
parties,  or  an  interest  adverse  to  both  parties  to  an  action,  may 
be  permitted  to  intervene  in  a  pending  action.  Cal.  Civ.  Proc. 
Code  §387 (a);  Moran  v.  Bovnge.  157  Cal.  295,  298,  107  P.  312 
(1910);  Robinson  v.  Crescent  City  Mill  &  Trans.  Co..  93  Cal.  316, 
319,  28  P.  950  (1892).  While  the  right  of  a  third  person  to 
intervene  is  statutory  and  not  a  matter  of  absolute  right,  it 
should  be  permitted  by  leave  of  court  when  the  petitioner  shows 
facts  which  will  satisfy  the  requirements  of  Section  387.  People 
v.  City  of  Long  Beach.  183  Cal.  App.  2d  271,  274,  6  Cal.  Rptr.  658 
(1960) . 

In  the  present  case,  clearly  Yanny  satisfies  the 
requirements  of  Section  387(a)  as  an  interested  party. 
Specifically,  in  Yannv  II  plaintiffs  allege,  as  their  second  cause 
of  action,  that  Yanny  represented  Armstrong  and  that  this 
representation  was  wrongful  because  Yanny  represented  plaintiffs 
during  the  course  of  the  Armstrong  I  litigation.  However,  now 
Scientology  is  attempting  to  preclude  Yanny  from  gaining  access  to 
the  Armstrong  I  and  II  files  to  ascertain  the  scope  of  this 
alleged  wrongful  representation.  Further,  they  are  effectively 
attempting  to  prevent  Armstrong  from  participating  in  witness 
interviews  with  Yanny  for  the  purpose  of  preparing  Yanny' s  defense 
and  affirmative  defenses  in  Yannv  II. 

In  Yanny 's  case,  there  is  not  only  a  presumption  in 


an  abusive  tactic. 
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favor  of  access  to  judicial  records  and  witnesses  but  a  compelling 
need  for  such  information.  The  Armstrong  I  files  presently  under 
seal,  and  the  Armstrong  II  files,  contain  evidence,  both  testimony 
and  documents,  which  may  be  relevant  to  Yannv  II.  For  example, 
there  are  issues  involving  collateral  estoppel  and  judicial 
findings  in  the  Armstrong  cases  regarding  the  "Fair  Game  Policy"8/ 
which  are  inherently  relevant  to  Yannv  II.  Furthermore,  the 
determinative  documents  necessary  to  prove  or  disprove  Yanny 's 
involvement  as  Scientology's  attorney  in  Armstrong  I  exists 
nowhere  else  than  in  the  Armstrong  cases.  Moreover,  witnesses  who 
have  provided  testimony  in  the  Armstrong  cases  are  percipient 
witnesses  in  Yannv  II.  In  addition,  Armstrong's  own  testimony, 
and  pretrial  assistance  and  consultation,  is  critical  to  Yanny  in 
his  defense  of  those  charges  directly  involving  Yanny 's  alleged 
representation  of  him.  However,  Scientology  is  seeking  to  deny 
Yanny  his  court-ordered  right  to  gather  evidence,  and  interview 
witnesses,  for  his  defense  in  Yannv  II  and  is  seeking  to 
effectively  eliminate  Armstrong  as  a  source  for  defense  by 
compelling  Armstrong's  adherence  to  an  Agreement  which  is  clearly 


8/  The  Second  District  has  determined  that  Armstrong  was 
subjected  to  Scientology's  Fair  Game  Doctrine  "which  permits  a 
suppressive  person  to  be  tricked,  sued  or  lied  to  or  destroyed  .., 
[or]  deprived  of  property  or  injured  by  any  means  by  any 
Scientologist  ..."  Church  of  Scientology  v.  Armstrong  (1991)  232 
Cal.  App.  3d  1060,  1067.  See  also  Church  of  Scientology  v. 
Wollersheim  (1989)  212  Cal.  App.  3d  872,  888-91,  260  Cal.  Rptr.  331; 
Allard  v.  Church  of  Scientology  (1976)  58  Cal.  App.  3d  439,  443  n.l, 
129  Cal.  Rptr.  797;  United  States  v.  Kattar  (1st  Cir.  1988)  840  F.2d 
118,  125;  Van  Schaick  v.  Church  of  Scientology  (U.S.D.C.  Mass.  1982) 
535  F.  Supp.  1125,  1131  n.4;  Christoff erson  v.  Church  of  Scientology 
(1982)  57  Ore.  App.  203,  644  P.2d  577,  590-92.  Some  of 
Scientology's  other  illegal  activities  are  described  in  Church  of 
Scientology  v.  Commissioner  of  Internal  Revenue  (1984)  83  U.S.  Tax 
Ct.  Rpts .  381,  429-42;  United  States  v.  Hubbard  (1979)  474  F.  Supp. 
64,  70-77,  79,  83-84. 
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violative  of  public  policy.  Scientology  should  not  be  allowed  to 
advance  a  charge  against  Yanny  and  then  attempt  to  thwart  Yanny's 
access  to  the  most  meaningful  assistance  and  evidence  available 
for  his  defense.  See  infra  IV(C). 

IV.  GOOD  CAUSE  EXISTS  FOR  YANNY  TO  INTERVENE. 

A.  PLAINTIFF'S  PRELIMINARY  INJUNCTION  WOULD 

VIOLATE  JUDGE  CARDENAS'  EXPRESS  ORDER. 

At  the  August  6,  1991  hearing  on  plaintiff's  preliminary 
injunction  in  Yanny  II.  Judge  Cardenas  issued  a  preliminary 
injunction,  narrow  in  scope,  against  defendant  Yanny. 

Specifically,  Judge  Cardenas  stated  that: 

"...  The  Court  makes  no  Order  precluding  or 
preventing  Mr.  Yanny  from  bringing  any  legal  action 
against  the  Plaintiffs,  should  he  deem  that  he  has  been 
wronged. 

It  is  not  an  order  that  precludes  him  [Yanny] 
from  gathering  evidence  in  support  of  his  case  against 
the  plaintiffs,  nor  does  it  preclude  him  from  talking  to 
potential  witnesses  for  his  case,  should  there  be  one. 

I  purposefully  have  not  sought  to  enumerate 
all  the  instances  that  are  not  covered,  but  rather  to 
give  you  some  general  statements  to  give  you  some 
guideline. 

.  .  .  The  Order  is  made  this  morning  on  the 
premise  that  Mr.  Yanny  denies  that  he  represents 
Armstrong,  and  if  that's  the  case,  he's  not  harmed  in 
the  interim  by  it,  but  the  comments  made  are  intended  to 
give  some  insight  that  I  don't  anticipate  nor  will  I 
look  too  kindly  on  Plaintiffs  bringing  Defendant  Yanny 
in  here  for  every,  little  claimed  wrong,  because  that  is 
not  the  intent." 

See  Berry  Decl.,  Ex.  J.  Accordingly,  the  preliminary  injunction 
sought  by  plaintiff  in  Armstrong  II  would  have  the  effect  of 
restricting  Armstrong  from  talking  to  Yanny  regarding  Yannv  II. 
and  providing  evidence  in  Yannv  II.  contrary  to  the  express  order 
of  Judge  Cardenas.  Clearly,  Judge  Cardenas  did  not  intend  that 
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his  Order  prohibit  Yanny  from  protecting  his  own  rights  and 
preserving  evidence  for  his  defense.  Remember  that  Yanny  is  not 
seeking  to  intervene  in  Armstrong  II  as  an  attorney,  but  rather  as 
a  defendant  in  another  case  who  has  been  sued  by  Scientology, 
which  now  seeks  to  shut  down  part  of  his  defense  as  a  result  of 
relief  requested  in  this  case. 

B.  PLAINTIFFS  HAVE  ALREADY  DEPOSED  ARMSTRONG  ANn 

HAVE  CONTINUED  ARMSTRONG'S  DEPOSITION. 

Plaintiffs  have  already  partially  completed  the 
deposition  of  Armstrong  in  Yannv  II.  On  December  2,  1991,  Judge 
Cardenas  then  granted  plaintiffs'  motion  in  Yannv  II  to  compel 
answers  from  Armstrong  to  plaintiffs'  deposition  questions. 
Armstrong's  deposition  is  now  scheduled  to  resume  on  March  16  or 
17,  1992. 

Clearly,  it  is  the  height  of  inconsistency  to  allow 
plaintiffs  to  take  the  evidence  they  see  fit  to  take  in  Yannv  II 
and  to  compel  testimony  from  Armstrong  when  said  testimony  is 
assumed  to  be  adverse  to  Yanny,  but  then  to  restrict  Armstrong 
from  talking  to  Yanny  as  he  deems  necessary  in  defense  of  those 
charges  directly  involving  Armstrong  in  Yannv  IT.  Indeed, 
plaintiffs  in  both  Yanny  II  and  Armstrong  II  cannot  be  allowed  to 
play  puppeteer  with  the  state  court  system  and  a  witness'  ability 
to  appear  in  those  courts  to  provide  testimony.  Plaintiffs  cannot 
play  puppeteer  and  allow  witnesses  to  testify  only  within  the 
scope  they  designate  and  then  prevent  other  parties  from  obtaining 
informal  information  and  assistance  from  these  same  witnesses. 

c*  THE  EVIDENCE  IN  ARMSTRONG  II  IS  VITAL  TO 

YANNY 'S  DEFENSE  TN  YANNY  TT. 
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Plaintiff  is  attempting  to  use  this  Court  to 
suppress  assistance,  relevant  evidence  and  testimony  in  Yannv  II. 
Such  conduct  should  not  be  tolerated  in  the  interest  of  justice. 


See  infra  IV.  Further,  Scientology  should  not  be  allowed  to 
manipulate  the  court  system  to  "silence"  witnesses  through 
settlement  agreements  which  are  void  as  against  public  policy. 

This  would  otherwise  skewer  the  judicial  system  by  removing  the 
evidence  of  as  many  adverse  witnesses  with  whom  they  can  settle.9/ 
D.  THE  TERMS  OF  THE  AGREEMENT  ARE  UNCONSCIONABLE 

AND  UNLAWFUL  AS  CONTRARY  TO  PUBLIC  POLICY. 

The  restrictive  provisions  of  the  Agreement  relied  upon 
by  plaintiffs  as  the  basis  for  muscling  Armstrong  not  to  respond 
to  lawful  process  or  provide  assistance  to  Yanny  are  clearly 
unlawful  as  being  contrary  to  public  policy.  Not  only  is 
plaintiff  effectively  denying  Yanny  an  indispensable  element  of 
his  defense  by  attempting  to  silence  Armstrong,  and  prevent  his 
informal  communication,  but  plaintiff  is  requesting  that  this 
Court  judicially  approve  such  silencing  and  withholding  of 
testimony  of  a  witness  of  critical  importance.  Vital  evidence, 
and  assistance,  for  Yanny's  defense  against  charges  involving 
Armstrong  must  surely  come  from  Armstrong! 

However,  such  restrictive  unlawful  provisions  can  be 
severed  from  the  Agreement  with  the  Agreement  being  void  as  to  the 


9/  Scientology  has  also  entered  into  settlement  agreements 
with  the  attorneys  for  settling  adversaries.  These  attorney 
settlement  agreements,  inter  alia .  provide  that  those  attorneys  will 
never  again  represent  someone  adverse  to  Scientology.  One  recent 
settlement  apparently  requires  the  settling  party  to  refer  all 
former  Scientologists  seeking  to  sue  Scientology  to  attorneys  Barry 
Van  Sickle  and  Toby  Plevir.  of  Los  Angeles! 
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unlawful  objects  and  valid  as  to  the  rest.  Cal.  Civ.  Code  §  1599; 
Mailand  v.  Burckle,  20  Cal.  3d  367,  143  Cal.  Rptr.  1  (1978); 

Bevnon  v.  Garden  Grove  Medical  Group.  100  Cal.  App.  3d  698;  161 
Cal.  Rptr.  146  (1980).  Such  severance  would  result  in  no 
injustice  to  any  of  the  parties  involved  in  any  of  similar 
agreements  between  Scientology  and  other  attorneys  because  the 
settlement  involving  each  of  the  agreements  would  remain  intact, 
the  cases  between  Scientology  and  those  other  attorneys  would 
remain  settled,  and  the  parties  to  these  other  agreements  could 
then  respond  to  lawful  process  and  provide  testimony,  and 
assistance,  in  related  judicial  proceedings,  such  as  Yanny  seeks 
in  Yannv  II. 

E.  THERE  ARE  COMPLEX  ISSUES  OF  SIGNIFICANT  PUBLIC 

INTEREST  INVOLVED  HEREIN. 

There  is  a  strong  presumption  in  favor  of  public  access 
to  judicial  records.  Champion  v.  Superior  Court  (Boccardo) .  201 
Cal.  App.  3d  777,  788,  247  Cal.  Rptr.  624  (1988)  (citing  Panthos 
v.  City  and  County  of  San  Francisco.  151  Cal.  App.  3d  258,  262-63, 
198  Cal.  Rptr.  489  (1984)).  Judicial  records  are  historically  and 
presumptively  open  to  the  public  and  there  is  an  important  right 
of  access  which  should  not  be  closed  except  for  compelling 
countervailing  reasons.  Champion.  201  Cal.  App.  3d  at  788. 

In  the  present  case,  both  Yanny  and  the  public  have  an 
interest  in  challenging  the  Agreement.  Not  only  is  Yanny  being 
prevented  from  defending  himself  in  another  proceeding  by 
effectively  denying  him  of  an  indispensable  element  of  his 
defense,  but  the  public  is  being  deprived  of  the  right  to  know 
about  Scientology's  illegal  activities  and  its  attempts  to  buy  the 
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passivity  and  silence  of  witnesses  and,  therefore,  obstruct, 
manipulate  and  skewer  justice.  The  public  must  be  apprised  of  the 
facts  surrounding  such  illegal  activities  in  accordance  with  their 
equal  protection  and  due  process  rights. 

In  addition,  agreements  between  parties  which  obstruct 
justice  by  concealing  evidence,  such  as  the  Agreement  herein,  are 
void  as  against  public  policy.  Williamson  v.  Superior  Court.  21 
Cal.  3d  829,  148  Cal.  Rptr.  39;  Allen  v.  Jordanos  Inc. .  52  Cal. 
App.  3d  160,  125  Cal.  Rptr.  31  (1975) .  Thus,  the  public  has  the 
right  to  know  whether  such  an  Agreement  will  be  judicially 
approved. 

In  support  of  the  above  principle  of  public  access. 
Senator  Bill  Lockyer,  Chairman  of  the  Senate  Judiciary  Committee, 
has  introduced  a  bill  that  would  make  public  the  details  of 
confidential  legal  agreements.  Senator  Lockyer  believes  this 
would  clearly  put  an  end  to  secret  out-of-court  "settle  and  seal" 
deals  that  "sweep  their  misdeeds  under  the  carpet."  See  Berry 
Dec!.,  Ex.  K.  Again,  the  public  has  the  right  to  know  whether 
such  an  Agreement  will  be  judicially  approved.10/ 
v.  THIS  COURT  MAY  SHORTEN  TIME  FOR  HEARING  ON  A  MOTION. 

A  party  may  apply  to  this  Court  upon  an  ex  parte  motion 
for  an  order  fixing  a  different  time  for  noticing  a  motion.  See 
Marin  County  Local  Rules  1.10,  2.4  and  2.10.  Accordingly,  this 
Court  has  the  authority  to  grant  a  hearing  date  for  Yanny's  MI 
prior  to  the  time  that  a  regularly  noticed  motion  could  be  heard. 


10/  Hon.  Bruce  R.  Geernaert  has  questioned  the  lawfulness  and 
enforceability  of  the  Armstrong  Agreement.  On  December  23,  1991,  he 
refused  to  enforce  it.  Berry  Decl.,  Ex.  D. 
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Similarly,  this  Court  has  the  authority  to  grant  a  due  date  for 
Yanny 's  Opposition  prior  to  the  time  that  an  opposition  to  a 
regularly  noticed  motion  is  due. 


VI.  GOOD  CAUSE  EXISTS  TO  SHORTEN  TIME. 

All  parties  have  been  provided  notice  of  this  Ex  Parte 
Application.  Further,  good  cause  exists  to  shorten  time  for  the 
hearing  date  on  Yanny's  MI  so  that  the  matter  and  merits  of 
Yanny 's  MI  can  be  heard  at  the  same  time  as  plaintiff's  OPI. 
Specifically,  plaintiffs'  MI  is  inextricably  tied  to  the  unique 
facts  of  Yannv  II  as  discussed  more  fully  in  Sections  IV  and  V  and 
in  Yanny's  Complaint  In  Intervention  filed  concurrently  herewith. 

In  addition,  Yanny  has  been  diligent  in  filing  its 
Application  in  as  expedient  a  manner  as  possible,  under  the 
circumstances,  and  would  be  unduly  prejudiced  in  light  of  the 
impending  hearing  on  plaintiff's  OPI  if  it  is  unable  to  shorten 
the  time  for  the  due  date  of  its  Opposition  so  that  the  matter  and 
merits  of  both  motions  can  be  considered  at  the  same  time. 

VII.  GOOD  CAUSE  EXISTS  TO  CONTINUE  THE  OPI  HEARING  DATE. 

Good  cause  clearly  exists  to  continue  the  hearing  date 

on  the  OPI.  Specifically,  plaintiff's  papers  show  that  it  has 
delayed  at  least  eight  months  before  filing  the  OPI.  Thus,  the 
timing  of  Armstrong  II  is  not  coincidental  when  considered  with 
the  various  Armstrong  II  allegations  and  the  various  futile 
attempts  by  plaintiffs  to  restrict  the  use  of  Armstrong's  advice, 
assistance  and  testimony  in  Yannv  II.  Therefore,  Scientology's 
delay  is  either  an  outrage  (laches)  or  an  abusive  tactic  to  harass 
Yanny.  See  infra  II. 

/  /  / 
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VIII. 


YANNY.  AS  AN  AMICUS  CURIAE.  MAY  APPEAR  AND  SUBMIT  A 


BRIEF  IN  OPPOSITION  TO  PLAINTIFF'S  OPI.11/ 

An  amicus  curiae,  "friend  of  the  court",  may  appear  in 
trial  court  and  submit  a  brief  at  the  discretion  of  the  trial 
judge.  Jersey  Maid  Milk  Products  Co.  v.  Brock.  13  Cal.  2d  661, 
665,  91  P.2d  599  (1939);  In  re  Veterans'  Industries.  Inc..  8  Cal. 
App.  3d  902,  924-24,  88  Cal.  Rptr.  303  (1970);  Estate  of  Thomas. 

74  Cal.  App.  2d  389,  390,  168  P.2d  773  (1946);  Black's  Law 
Dictionary  75  (5th  ed.  1979) . 

In  the  present  case,  clearly  Yanny  is  an  amicus  curiae 
and,  thus,  in  the  alternative,  should  be  permitted  to  appear  and 
submit  a  brief  in  opposition  to  plaintiff's  OPI.  See  infra  III 
and  IV (C) .  Specifically,  plaintiffs  in  Yanny  II  have  alleged  that 
Yanny  and  Armstrong  have  engaged  in  activities  which  both  breach 
Yanny 's  fiduciary  duties  to  plaintiffs  and  Armstrong's  Agreement. 
However,  Scientology,  in  its  OPI,  is  also  attempting  to  preclude 
Yanny  from  gathering  evidence  essential  to  his  defense  from  these 
baseless  allegations  by  effectively  silencing  Armstrong,  an 
indispensable  witness  for  Yanny  in  Yannv  II.  by  preventing 
informal  communications  with  Yanny  and  by  requesting  this  Court  to 
judicially  approve  and  enforce  the  unlawful  terms  of  the 
Agreement.  Yanny,  as  an  amicus  curiae,  should  be  allowed  to 
oppose  these  inherently  contradictory  positions. 

/  /  / 

/  /  / 

n/  If  the  Court  denies  Yanny 's  petition  to  intervene  in 
Armstrong  II.  then  it  should,  at  least,  permit  him  to  file  an  amicus 
curiae  brief  in  opposition  to  plaintiff's  OPI  and  to  appear  and 
argue  at  the  hearing  thereon. 
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IX. 


REQUEST  FOR  JUDICIAL  NOTICE. 

Yanny  requests  this  Court  to  take  judicial  notice  of 


civil  action  Religious  Technology  Center,  et  al.  v.  Joseph  A. 
Yanny,  et  al. .  Los  Angeles  Superior  Court  Case  No.  BC  033919 
("Yanny  II") ,  pursuant  to  Evidence  Code  Section  451.  A  copy  of 
the  Complaint  and  First  Amended  Answer  in  Yannv  II  are  submitted 
herewith.  See  Berry  Decl.,  Exs.  H  and  L. 

X.  CONCLUSION 


For  the  foregoing  reasons  and  the  reasons  stated  in  the 


accompanying  Declarations  of  Graham  E.  Berry  and  Jayesh  Patel,  and 
good  cause  having  been  shown,  Yanny  respectfully  requests  that 
this  Court:  (1)  grant  this  Application  for  an  order  continuing  the 
hearing  date  on  plaintiffs'  Order  to  Show  Cause  Re  Preliminary 
Injunction;  (2)  or  in  the  alternative,  for  an  Order  shortening 
time  for  the  hearing  date  on  Yanny 's  Motion  to  Intervene,  and  for 
the  due  date  of  Yanny 's  opposition  to  plaintiff's  Order  to  Show 
Cause  Re  Preliminary  Injunction;  (3)  or  in  the  further 
alternative,  for  an  order  allowing  appearance  and  filing  of  an 
amicus  curiae  brief  in  opposition  to  plaintiffs'  Order  to  Show 
Cause  Re  Preliminary  Injunction. 

DATED:  March  2,  1992 


LEWIS,  D' AMATO,  BRISBOIS  &  BISGAARD 
DAVID  B.  PARKER 
GRAHAM  E.  BERRY 
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DECLARATION  OF  GRAHAM  E.  BERRY 


I,  GRAHAM  E.  BERRY,  declare: 

1.  I  am  an  attorney  duly  licensed  to  practice  in  the 
State  of  California  and  am  a  member  of  the  law  firm  of  Lewis, 

D 'Amato,  Brisbois  &  Bisgaard,  attorneys  of  record  for  Petitioners 
Joseph  A.  Yanny,  an  individual,  and  Joseph  A.  Yanny,  a 
Professional  Law  Corporation  ("Yanny")  in  this  action. 

2.  I  have  personal  knowledge  of  the  facts  contained  in 
this  Declaration  and  could  and  would  competently  testify  to  those 
facts  if  called  upon  to  do  so. 

3.  This  Declaration  is  offered  in  support  of  Joseph  A. 
Yanny 's  Ex  Parte  Application  to  Continue  the  Hearing  Date  on 
Plaintiffs'  Order  to  Show  Cause  Re  Preliminary  Injunction,  or  In 
the  Alternative,  For  An  Order  Shortening  Time  For  the  Hearing  Date 
on  Joseph  A.  Yanny 's  Motion  to  Intervene  and  For  the  Due  Date  of 
Yanny 's  Opposition  to  Plaintiff's  Order  to  Show  Cause  Re 
Preliminary  Injunction,  Or  In  the  Further  Alternative,  For  An 
Order  Allowing  Appearance  and  Filing  of  an  Amicus  Curiae  Brief  in 
Opposition  to  Plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction. 

4.  I  have  given  notice  of  the  present  application  for 
an  ex  parte  order  to  continue  the  hearing  date  on  plaintiff's 
Order  to  Show  Cause  Re  Preliminary  Injunction,  or  in  the 
alternative,  for  an  order  shortening  time  for  the  hearing  date  on 
Yanny 's  Motion  to  Intervene  and  for  the  due  date  of  Yanny 's 
Opposition  to  plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction,  to  counsel  for  plaintiff  Church  of  Scientology 
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International  in  the  following  manner: . 


On  February  28,  1992,  Jayesh  Patel  and  I 
called  Laurie  J.  Bartilson  of  the  law  firm  of  Bowles  &  Moxon, 
counsel  of  record  for  plaintiff  Church  of  Scientology 
International.  We  informed  Ms.  Bartilson  that  the  instant  Ex 
Parte  Application  was  to  be  heard  on  Monday,  March  2,  1992,  at 
2:00  p.m.,  in  Department  5  of  the  Marin  County  Superior  Court,  by 
the  Honorable  William  H.  Stephens. 

We  requested  that  Ms.  Bartilson  stipulate  to 
continue  the  hearing  date  on  plaintiff's  Order  to  Show  Cause  Re 
Preliminary  Injunction  in  order  to  coordinate  with  the  hearing 
date  for  Yanny's  Motion  to  Intervene  in  Armstrong  II.  in  the 
alternative,  we  requested  that  she  stipulate  to  shorten  time  for 
the  hearing  date  on  Yanny's  Motion  to  Intervene  so  that  the  Motion 
to  Intervene  could  be  heard  concurrently  with  plaintiff's 
scheduled  Order  to  Show  Cause  Re  Preliminary  Injunction.  In  other 
words,  we  requested  that  Ms.  Bartilson  compromise  with  us  in  order 
to  achieve  the  effect  of  coordinating  the  hearing  date  on  our 
various  Motions.  We  also  discussed  continuing  the  date  for  our  Ex 
Parte  Application  to  Tuesday,  March  3,  1992  in  order  to 
accommodate  her  schedule. 

5.  We  received  the  following  response  from  Ms. 
Bartilson  to  said  notice: 

Ms.  Bartilson  said  that  on  the  merits  (without 
the  benefit  of  reading  our  papers  or  hearing  our  arguments) ,  our 
attempt  to  intervene  was  ‘'specious. "  She  said  that  we  were 
engaged  in  nothing  more  than  an  effort  to  assist  the  "drug- 
infested  offices  of  Ford  Greene  which  couldn't  get  their  act 


2 


1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


together.”  She  then  informed  us,  for  the  first  time  to  our 
knowledge,  that  Ford  Greene  had  noticed  three  depositions  for 
Monday,  March  2,  1992.  She  also  said  we  were  trying  to  destroy 
her  position  in  the  Armstrong  II  case.  Through  all  of  this,  she 
was  shouting  and  was  obviously  very  angry.  She  unilaterally 
concluded  the  conversation  by  saying  that  she  would  have  someone 
attend  the  hearing  on  the  Ex  Parte  Application  and  hung  up  in  my 
ear. 

6.  I  have  given  notice  of  the  present  application  for 
an  ex  parte  order  to  continue  the  hearing  date  on  plaintiff's 
Order  to  Show  Cause  Re  Preliminary  Injunction,  or  in  the 
alternative,  for  an  order  shortening  time  for  the  hearing  date  on 
Yanny's  Motion  to  Intervene  and  for  the  due  date  of  Yanny's 
Opposition  to  plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction,  to  counsel  for  defendant  Gerald  Armstrong  in  the 
following  manner: 

On  February  28,  1992,  I  called  Ford  Greene  and 
informed  him  that  the  instant  Ex  Parte  Application  was  to  be  heard 
on  Monday,  March  2,  1992,  at  2:00  p.m.,  in  Department  5  of  the 
Marin  County  Superior  Court,  by  the  Honorable  William  H.  Stephens. 

7 .  Attached  as  Exhibit  A  is  a  true  and  correct  copy  of 
the  Scientology  addendum  re  "Hatting  the  Witness",  dated  January 
27,  1982,  p.  8. 

8 .  Attached  as  Exhibit  B  is  a  true  and  correct  copy  of 
L.  Ron  Hubbard's  Technique  88,  "On  Control  and  Lvina" . 

9 .  Attached  as  Exhibit  C  is  a  true  and  correct  copy  of 
the  Declaration  of  Kendrick  L.  Moxon,  dated  July  18,  1991. 

10.  Attached  as  Exhibit  D  is  a  true  and  correct  copy 
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of  Reporter's  Transcript  of  Proceedings,  dated  December  23,  1991, 
Official  Reporter  Herbert  Cannon,  CSR  No.  1923,  specifically  pages 
10:5-13:10,  63:22-65-13. 


11.  Attached  as  Exhibit  E  is  a  true  and  correct  copy 
of  my  letter  to  Laurie  Bartilson,  dated  February  28,  1992,  wherein 
I  request  that  Gerald  Armstrong  be  relieved  of  the  restrictive 
provisions  of  the  Armstrong  Settlement  Agreement  to  permit  him  to 
provide  assistance  to  defendants  in  Yannv  II.  Otherwise,  we  would 
have  no  alternative  but  to  challenge  the  restrictive  provisions  as 
being  void  as  against  public  policy. 

12 .  Attached  as  Exhibit  Fisa  true  and  correct  copy 
of  a  letter  from  Laurie  Bartilson  to  me,  dated  February  28,  1992, 
allegedly  summarizing  our  February  28,  1992  telephone  conversation 
regarding  the  hearing  on  plaintiff's  Order  to  Show  Cause  Re 
Preliminary  Injunction  in  Armstrong  II  and  Yanny's  Ex  Parte 
Application. 

13.  Attached  as  Exhibit  G  is  a  true  and  correct  copy  of 
my  letter  to  Laurie  Bartilson,  dated  March  1,  1992,  summarizing 
our  February  28,  1992  telephone  conversation  regarding  the  hearing 
on  plaintiff's  Order  to  Show  Cause  Re  Preliminary  Injunction  in 
Armstrong  II  and  Yanny's  Ex  Parte  Application  and  indicating  her 
mischaracterization  of  such  telephone  conversation. 

14 .  Attached  as  Exhibit  H  is  a  true  and  correct  copy  of 
the  Verified  Complaint  For  Damages  and  For  Temporary,  Preliminary 
and  Permanent  Injunctive  Relief  For  Breach  of  Fiduciary  Duty  in 
Yannv  II.  Case  No.  BC  033035. 

15.  Attached  as  Exhibit  I  is  a  true  and  correct  copy 
of  the  Order,  dated  December  5,  1991,  denying  the  Motion  to  Seal 
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the  Record  in  Armstrong  I.  L.A.S.C.  No..  C  420153. 


16.  Attached  as  Exhibit  J  is  a  true  and  correct  copy 
of  the  Reporter's  Partial  Transcript,  dated  August  6,  1991, 
Official  Reporter  Linda  Staley,  CSR  No.  3359. 

17.  Attached  as  Exhibit  K  is  a  true  and  correct  copy  of 
a  Los  Angeles  Times  article,  dated  January  28,  1992,  entitled 
"Bill  Would  Crack  Secrecy  in  Suits  on  Product  Liability",  by  Carl 
Ingram,  Times  Staff  Writer. 

18 .  Attached  as  Exhibit  Lisa  true  and  correct  copy  of 
Defendants'  Verified  First  Amended  Answer  to  Plaintiffs'  Verified 
Complaint,  Demand  for  Jury  Trial,  filed  January  23,  1992,  in  Yannv 
II.  Case  No.  BC  033035. 

I  declare  under  penalty  of  perjury  under  the 
laws  of  the  State  of  California  that  the  foregoing  is  true  and 
correct. 


5 


1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


DECLARATION  OF  JAYESH  PATEL 


I,  JAYESH  PATEL,  declare: 

1.  I  am  an  attorney  duly  licensed  to  practice  in  the 
State  of  California  and  am  a  member  of  the  law  firm  of  Lewis, 
D'Amato,  Brisbois  &  Bisgaard,  attorneys  of  record  for  Petitioners 
Joseph  A.  Yanny,  an  individual,  and  Joseph  A.  Yanny,  a 
Professional  Law  Corporation  (••  Yanny")  in  this  action. 

2.  I  have  personal  knowledge  of  the  facts  contained  in 
this  Declaration  and  could  and  would  competently  testify  to  those 
facts  if  called  upon  to  do  so. 

3.  This  Declaration  is  offered  in  support  of  Joseph  A. 
Yanny 's  Ex  Parte  Application  to  Continue  the  Hearing  Date  on 
Plaintiff's  Order  to  Show  Cause  Re  Preliminary  Injunction,  or  In 
the  Alternative,  For  An  Order  Shortening  Time  For  the  Hearing  Date 
on  Joseph  A.  Yanny 's  Motion  to  Intervene  and  For  the  Due  Date  of 
Yanny 's  Opposition  to  Plaintiff's  Order  to  Show  Cause  Re 
Preliminary  Injunction,  Or  In  the  Further  Alternative,  For  An 
Order  Allowing  Appearance  and  Filing  of  an  Amicus  Curiae  Brief  in 
Opposition  to  Plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction. 

4.  I  have  given  notice  of  the  present  application  for 
an  ex  parte  order  to  continue  the  hearing  date  on  plaintiff's 
Order  to  Show  Cause  Re  Preliminary  Injunction,  or  in  the 
alternative,  for  an  order  shortening  time  for  the  hearing  date  on 
Yanny 's  Motion  to  Intervene  and  for  the  due  date  of  Yanny 's 
Opposition  to  plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction,  to  counsel  for  plaintiff  Church  of  Scientology 
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International  in  the  following  manner:. 

On  February  28,  1992,  Graham  E.  Berry  and  I 
called  Laurie  J.  Bartilson  of  the  law  firm  of  Bowles  &  Moxon, 
counsel  of  record  for  plaintiff  Church  of  Scientology 
International.  We  informed  Ms.  Bartilson  that  the  instant  Ex 
Parte  Application  was  to  be  heard  on  Monday,  March  2,  1992,  at 
2:00  p.m.,  in  Department  5  of  the  Marin  County  Superior  Court,  by 
the  Honorable  William  H.  Stephens. 

We  requested  that  Ms.  Bartilson  stipulate  to 
continue  the  hearing  date  on  plaintiff's  Order  to  Show  Cause  Re 
Preliminary  Injunction  in  order  to  coordinate  with  the  hearing 
date  for  Yanny's  Motion  to  Intervene  in  Armstrong  II.  In  the 
alternative,  we  requested  that  she  stipulate  to  shorten  time  for 
the  hearing  date  on  Yanny's  Motion  to  Intervene  so  that  the  Motion 
to  Intervene  could  be  heard  concurrently  with  plaintiff's 
scheduled  Order  to  Show  Cause  Re  Preliminary  Injunction.  In  other 
words,  we  requested  that  Ms.  Bartilson  compromise  with  us  in  order 
to  achieve  the  effect  of  coordinating  the  hearing  date  on  our 
various  Motions.  We  also  discussed  continuing  the  date  for  our  Ex 
Parte  Application  to  Tuesday,  March  3,  1992  in  order  to 
accommodate  her  schedule. 

5.  We  received  the  following  response  from  Ms. 
Bartilson  to  said  notice: 

Ms.  Bartilson  said  that  on  the  merits  (without 
the  benefit  of  reading  our  papers  or  hearing  our  arguments) ,  our 
attempt  to  intervene  was  "specious."  She  said  that  we  were 
engaged  in  nothing  more  than  an  effort  to  assist  the  "drug- 
infested  offices  of  Ford  Greene  which  couldn't  get  their  act 
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together.”  She  then  informed  us,  for  the  first  time  to  our 
knowledge,  that  Ford  Greene  had  noticed  three  depositions  for 
Monday,  March  2,  1992.  She  also  said  we  were  trying  to  destroy 
her  position  in  the  Armstrong  II  case.  Through  all  of  this,  she 
was  shouting  and  was  obviously  very  angry.  She  unilaterally 
concluded  the  conversation  by  saying  that  she  would  have  someone 
attend  the  hearing  on  the  Ex  Parte  Application  and  hung  up  in  my 
ear. 

6.  I  have  given  notice  of  the  present  application  for 
an  ex  parte  order  to  continue  the  hearing  date  on  plaintiff's 
Order  to  Show  Cause  Re  Preliminary  Injunction,  or  in  the 
alternative,  for  an  order  shortening  time  for  the  hearing  date  on 
Yanny's  Motion  to  Intervene  and  for  the  due  date  of  Yanny's 
Opposition  to  plaintiff's  Order  to  Show  Cause  Re  Preliminary 
Injunction,  to  counsel  for  plaintiff  CSI  in  the  following  manner: 

On  February  28,  1992,  I  called  Andrew  H.  Wilson  of  the 
law  firm  of  Wilson,  Ryan,  Blum  &  Campilongo  several  times.  I  left 
messages  for  Mr.  Wilson  to  return  my  call  so  that  I  could  inform 
him  that  the  instant  Ex  Parte  Application  is  to  be  heard  on 
Monday,  March  2,  1992,  at  2:00  p.m.,  in  Department  5  of  the  Marin 
County  Superior  Court,  by  the  Honorable  William  H.  Stephens. 

7.  Over  the  weekend,  and  after  we  gave  our  first 
notice  of  an  ex  parte  application  in  the  above-referenced  matter, 
we  learned  that  this  case  had  been  transferred  from  Department  5 
of  the  Marin  County  courthouse  to  Department  4. 

8.  On  Monday  March  2,  1992,  I  immediately  contacted 
the  newly-assigned  courtroom  to  determine  their  ex  parte 
procedure.  When  I  finally  got  through  about  9:15  a.m.,  I  was 
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informed  that  the  Court  was  engaged  in  a  murder  trial  before  a 
jury,  and  it  was  impossible  to  hear  our  ex  parte  today,  at  the 
previously  scheduled  time  of  2:00  p.m. 


9.  I  requested  a  convenient  time  for  the  Court,  and 
was  told  to  schedule  for  either  Tuesday,  March  3,  or  Wednesday, 
March  4,  at  1:30  p.m. 

10.  The  court  then  advised  me  that  Department  4  would 
be  ‘'dark"  on  Friday,  March  6,  and  all  of  the  following  week, 
because  the  Judge  intends  to  be  out  of  town  on  those  days. 

11.  I  advised  the  Court  that  Tuesday,  March  3,  at  1:30 
p.m.  in  Department  4  would  be  the  best  time  for  our  hearing. 

12.  In  the  interest  of  efficiency,  I  told  the  Court 
that  we  would  personally  serve  our  papers  on  Ms.  Bartilson  today, 
and  express  mail  copies  of  our  papers  to  both  Mr.  Wilson  and  the 
Court  today. 

13.  The  Court  has  requested  that  I  submit  a  time 
estimate  for  the  ex  parte  hearing  so  that  the  Court  may  instruct 
the  jury  in  its  murder  trial  of  the  length  it  will  break  to  hear 
our  Application.  I  have  estimated  that  the  hearing  should  not 
last  longer  than  thirty  (30)  minutes. 

14 .  Attached  as  Exhibit  M  is  a  true  and  correct  copy  of 
my  letter  to  Laurie  Bartilson,  Esq.  and  Andrew  Wilson,  Esq., 
providing  them  with  a  revised  notice  of  Ex  Parte  Application 
hearing  and  summarizing  my  telephone  conversation  with  Department 
4.  In  this  letter,  I  also  requested  that  they  provide  us  with 
their  estimate,  if  contrary  to  mine,  for  the  ex  parte  hearing. 

Ill 

III 
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I  declare  under  penalty  of  perjury  under  the  laws  of  the 
State  of  California  that  the  foregoing  is  true  and  correct. 

Executed  at  Los  Angeles,  California  on  March  2,  1992. 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA,  COUNTY  OF  LOS  ANGELES 

I  am  employed  in  the  county  aforesaid;  I  am  over  the  age 
of  18  years,  and  the  attorney  of  record  for  Defendants  in  this 
action;  my  business  address  is  221  North  Figueroa  Street,  Suite 
1200,  Los  Angeles,  California  90012. 

On  March  3,  1992,  I  served  on  the  interested  parties  in 
this  action  the  within  document  entitled: 

EX  PARTE  APPLICATION  FOR  AN  ORDER  CONTINUING  THE  HEARING  DATE  ON 
PLAINTIFFS '  ORDER  TO  SHOW  CAUSE  RE  PRELIMINARY  INJUNCTION,  OR  IN 
THE  ALTERNATIVE,  FOR  AN  ORDER  SHORTENING  TIME  FOR  THE  HEARING  DATE 
ON  JOSEPH  A.  YANNY'S  MOTION  TO  INTERVENE  AND  FOR  THE  DUE  DATE  OF 
YANNY'S  OPPOSITION  TO  PLAINTIFF'S  ORDER  TO  SHOW  CAUSE  RE 
PRELIMINARY  INJUNCTION,  OR  IN  THE  FURTHER  ALTERNATIVE,  FOR  AN 
ORDER  ALLOWING  APPEARANCE  AND  FILING  OF  AN  AMICUS  CURIAE  BRIEF  IN 
OPPOSITION  TO  PLAINTIFF'S  ORDER  TO  SHOW  CAUSE  RE  PRELIMINARY 
INJUNCTION;  DECLARATIONS  OF  GRAHAM  E.  BERRY  AND  JAYESH  PATEL; 
EXHIBITS;  (PROPOSED)  ORDERS;  [PROPOSED /DRAFT]  COMPLAINT  IN 
INTERVENTION 

Ford  Greene,  Esq.  (Fax  No.:  415-456-5318) 

HUB  Law  Offices 

711  Sir  Francis  Drake  Blvd. 

San  Anselmo,  California  94960-1949 

I  am  readily  familiar  with  the  firm's  practice  for 
collection  and  processing  of  correspondence  for  mailing 
with  the  United  States  Postal  Service.  Said 
correspondence  will  be  deposited  with  the  U.S.  Postal 
Service  on  this  same  day  in  the  ordinary  course  of 
business.  I  am  aware  that  upon  motion  of  party  served, 
service  is  presumed  invalid  if  postal  cancellation  date 
or  postage  meter  date  is  more  that  one  day  after  date  of 
deposit  for  mailing  as  declared  herein. 

Executed  on  March  3,  1992,  at  Los  Angeles,  California. 

[X]  (BY  PERSONAL  SERVICE)  I  delivered  such  document (s)  by 

hand  directly  to  the  persons  on  the  attached  service 
list. 

Executed  on  March  3,  1992,  at  Los  Angeles,  California. 

[XX]  (STATE)  I  declare  under  penalty  of  perjury  under  the 

laws  of  the  State  of  California  that  the  foregoing  is 
true  and  correct. 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA,  COUNTY  OF  LOS  ANGELES 

I  am  employed  in  the  county  aforesaid;  I  am  over  the 
age  of  18  years,  and  the  attorney  of  record  for  Defendants  in 
this  action;  my  business  address  is  221  North  Figueroa  Street, 
Suite  1200,  Los  Angeles,  California  90012. 

On  March  3,  1992,  I  served  on  the  interested  parties  in 
this  action  the  within  document  entitled: 

EX  PARTE  APPLICATION  FOR  AN  ORDER  CONTINUING  THE  HEARING  DATE  ON 
PLAINTIFFS'  ORDER  TO  SHOW  CAUSE  RE  PRELIMINARY  INJUNCTION,  OR  IN 
THE  ALTERNATIVE,  FOR  AN  ORDER  SHORTENING  TIME  FOR  THE  HEARING 
DATE  ON  JOSEPH  A.  YANNY'S  MOTION  TO  INTERVENE  AND  FOR  THE  DUE 
DATE  OF  YANNY'S  OPPOSITION  TO  PLAINTIFF'S  ORDER  TO  SHOW  CAUSE  RE 
PRELIMINARY  INJUNCTION,  OR  IN  THE  FURTHER  ALTERNATIVE,  FOR  AN 
ORDER  ALLOWING  APPEARANCE  AND  FILING  OF  AN  AMICUS  CURIAE  BRIEF  IN 
OPPOSITION  TO  PLAINTIFF'S  ORDER  TO  SHOW  CAUSE  RE  PRELIMINARY 
INJUNCTION;  DECLARATIONS  OF  GRAHAM  E.  BERRY  AND  JAYESH  PATEL; 
EXHIBITS;  (PROPOSED)  ORDERS;  [PROPOSED/DRAFT]  COMPLAINT  IN 
INTERVENTION 

Andrew  H.  Wilson,  Esq. 

Wilson,  Ryan,  Blum  &  Campilongo 
235  Montgomery  Street 
Suite  450 

San  Francisco,  California  94104 

I  am  readily  familiar  with  the  firm's  practice  for  collec¬ 
tion  and  processing  of  correspondence  for  mailing  with  the 
United  States  Postal  Service.  Said  correspondence  will  be 
deposited  with  the  U.S.  Postal  Service  on  this  same  day  in 
the  ordinary  course  of  business.  I  am  aware  that  upon 
motion  of  party  served,  service  is  presumed  invalid  if 
postal  cancellation  date  or  postage  meter  date  is  more  that 
one  day  after  date  of  deposit  for  mailing  as  declared 
herein. 

Executed  on  March  3,  1992,  at  Los  Angeles,  California. 

[X]  (BY  PERSONAL  SERVICE)  I  delivered  such  document (s)  by  hand 
directly  to  the  persons  on  the  attached  service  list. 

Executed  on  March  3,  1992,  at  Los  Angeles,  California. 

[XX]  (STATE)  I  declare  under  penalty  of  perjury  under  the  laws  of 
the  State  of  California  that  the  foregoing  is  true  and 
correct . 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA,  COUNTY  OF  LOS  ANGELES 

I  am  employed  in  the  county  aforesaid;  I  am  over  the 
age  of  18  years,  and  the  attorney  of  record  for  Defendants  in 
this  action;  my  business  address  is  221  North  Figueroa  Street, 
Suite  1200,  Los  Angeles,  California  90012. 

On  March  2,  1992,  I  served  on  the  interested  parties  in 
this  action  the  within  document  entitled: 

EX  PARTE  APPLICATION  FOR  AN  ORDER  CONTINUING  THE  HEARING  DATE  ON 
PLAINTIFFS'  ORDER  TO  SHOW  CAUSE  RE  PRELIMINARY  INJUNCTION,  OR  IN 
THE  ALTERNATIVE,  FOR  AN  ORDER  SHORTENING  TIME  FOR  THE  HEARING 
DATE  ON  JOSEPH  A.  YANNY'S  MOTION  TO  INTERVENE  AND  FOR  THE  DUE 
DATE  OF  YANNY'S  OPPOSITION  TO  PLAINTIFF'S  ORDER  TO  SHOW  CAUSE  RE 
PRELIMINARY  INJUNCTION,  OR  IN  THE  FURTHER  ALTERNATIVE,  FOR  AN 
ORDER  ALLOWING  APPEARANCE  AND  FILING  OF  AN  AMICUS  CURIAE  BRIEF  IN 
OPPOSITION  TO  PLAINTIFF'S  ORDER  TO  SHOW  CAUSE  RE  PRELIMINARY 
INJUNCTION;  DECLARATIONS  OF  GRAHAM  E.  BERRY  AND  JAYESH  PATEL; 
EXHIBITS;  (PROPOSED)  ORDERS;  (PROPOSED/ DRAFT]  COMPLAINT  IN 
INTERVENTION 

Laurie  Bartilson,  Esq.  (Fax  No.:  (213)  466-1892) 

BOWLES  &  MOXON 
6255  Sunset  Boulevard 
Suite  2000 

Hollywood,  California  90028 

I  am  readily  familiar  with  the  firm's  practice  for  collec¬ 
tion  and  processing  of  correspondence  for  mailing  with  the 
United  States  Postal  Service.  Said  correspondence  will  be 
deposited  with  the  U.S.  Postal  Service  on  this  same  day  in 
the  ordinary  course  of  business.  I  am  aware  that  upon 
motion  of  party  served,  service  is  presumed  invalid  if 
postal  cancellation  date  or  postage  meter  date  is  more  that 
one  day  after  date  of  deposit  for  mailing  as  declared 
herein. 

Executed  on  March  2,  1992,  at  Los  Angeles,  California. 

[X]  (BY  PERSONAL  SERVICE)  I  delivered  such  document (s)  by  hand 
directly  to  the  persons  on  the  attached  service  list. 

Executed  on  March  2,  1992,  at  Los  Angeles,  California. 

(STATE)  I  declare  under  penalty  of  perjury  under  the  laws  of 
the  State  of  California  that  the  foregoing  is  true  and 
correct. 


[XX] 


